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Overview
Key legal issues

The past 12 months have seen new 
unexpected factors shaping the UK M&A 
industry and influencing the deal landscape. 
The COVID-19 pandemic and our transition 
out of the EU has meant transactions have 
had to be carefully structured to anticipate 
both likely and unknown risks. Deal activity 
has seen accelerated growth in certain 
sectors, and the market generally continues 
to be very active.

In this, the fourth of our M&A market monitor reports, we 
look at the key legal issues negotiated on the acquisition 
and disposal of private companies both before and since the 
pandemic began. Drawing comparisons between two sets of 
deal samples, we have identified themes arising and how the 
pandemic has affected transaction terms, sector activity and 
the M&A market generally.

The impact of the Brexit transition period ending on 31 
December 2020 is not yet decisively known in terms of 
UK M&A activity. There was speculation of a short-term 
negative impact whilst the market identifies risks and 
opportunities, but we have not seen this on our transactions. 
Indeed, concerns about a jump in capital gains tax in the 
Government’s March budget has led to enhanced activity in 
the first quarter as many sellers looked to push their deals 
over the line before then.

This report is based on our own data and is representative of 
what we have seen in the M&A market more broadly.

The areas on which we focus are:

• Sectors, parties and completion arrangements

• Pricing mechanisms

• Purchase price retentions

• Earn-out arrangements

• Seller limitations on liability (including Warranty & 
Indemnity insurance)

• Restrictive covenants

• Anti-embarrassment provisions

• Key themes and looking to the future

Andrew Webber  
Partner, Head of Corporate 
T +44 (0)333 006 0085 
M +44 (0)7919 893 669 
E andrew.webber@TLTsolicitors.com
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Example deals | 2020 and 2021

Advising private investment firm 
Longacre Group on its investment in 
Prowrap Limited.

Advising SilverTree Equity, a leading 
software and technology focused private 
equity firm on its acquisition of Orbus 
Software, a global market-leading provider 
of Enterprise Architecture software.

Advising K3 Capital Group plc on the £42m 
acquisition of restructuring and advisory 
form Quantuma.

We also advised K3 on a successful £30.45m 
fundraising round as well as the recent 
purchase of randd, a private company 
specialising in R&D tax credits.

Advising the shareholders of Acquis 
Insurance Management on a management 
buyout backed by Dunedin private equity 
including leverage finance from HSBC.

Advising shareholders of the UK’s largest 
surface repair specialists, The Plastic 
Surgeon, on its acquisition by global 
expert in property damage control, 
Polygon Group.

Advising the shareholders of A Step Ahead 
Ltd on their sale to Ann Education.

Advising on the sale of the entire issued 
share capital of Omniplex Group Limited to a 
newco structure funded by LDC. 

Advising the management team of  
fast-growing UK based natural pet  
food brand, Forthglade Foods, on the sale 
of the Devon-based business to 
IK Investment Partners.

Advising BTQ Limited, one of the 
UK’s leading providers of work safety 
equipment, on its $60m acquisition by 
US-based MSA Safety, a global leader in 
the field.

Advising on the £197.7m share placing and 
subsequent acquisition of the remaining 
34% stake in PrettyLittleThing – a deal 
worth up to £323.8m.

Advising on the sale of Francis Flower to 
Swedish state-owned LKAB Minerals – one 
of the world’s leading producers of highly 
upgraded iron ore products. This was a major 
transaction in the industrial minerals market.

Advising on the sale of Space48 and 
subsequent reinvestment into a Foresight 
backed newco.

Space48 is a remote-first eCommerce 
agency who designs high performing 
ecommerce stores for global brands 
across retail.
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Clean energy

During the period covered by this report, 
TLT’s corporate clean energy team has 
advised on several Gigawatts of projects 
across wind, solar, energy storage, biomass/
AD, hydro, geothermal and EVCI, totalling 
£bn+. However, due to the specific nature of 
these deals and their ability to distort the 
results without a more detailed review, the 
analysis we have undertaken for this study 
excludes any clean energy transactions.

By way of overview, the relevant legal issues on clean energy 
transactions are driven by a number of key factors which 
can impact on the value mechanism, the risk appetite of the 
buyer and any seller limitations:

• The stage of the project – whether it is greenfield, ready 
to build or operational;

• Whether the project attracts any form of subsidy – 
whether ROCs, FiTs, RHI or subsidy free;

• Whether the transaction involves a portfolio of projects 
where risk can be spread;

• Whether the transaction is backed by warranty and 
indemnity insurance – an increasing trend in the clean 
energy sector; and

• The type of seller and buyer – investment funds will have 
a very different approach and set of requirements than 
others in the market.

Our team is always happy to discuss current market trends and 
to explain the key features of transactions at different stages.

TLT has a national reputation as one of the UK’s leading law 
firms in the clean energy sector. Its corporate clean energy 
practice is led by Kay Hobbs, who has been recognised 
in The Lawyer as one of Europe’s Elite in terms of clean 
energy lawyers and TLT’s corporate renewables team has 
consistently been ranked in the top 5 firms globally by Clean 
Energy Pipeline for the volume of clean energy M&A deals.

TLT’s clean energy clients include many of the sector’s key 
funders, investors and developers including the likes of 
Santander, Triodos, Macquarie, SSE, NextEnergy Capital, 
Bluefield Partners, Guinness Asset Management, Gresham 
House, InfraRed Capital, Blackfinch Investments, Alpha Real, 
Low Carbon, GRIDSERVE, Thrive Renewables, Arlington 
Energy, Ecotricity etc and the team has advised on some of 
the world’s largest clean energy projects and some of the 
UK’s first-of-a-kind projects.

For further information please contact:

Kay Hobbs  
Partner 
T +44 (0)333 006 0977 
M +44 (0)7880 094 727 
E kay.hobbs@TLTsolicitors.com

Antonia Silvestri 
Partner 
T +44 (0)333 006 0189 
M +44 (0)7798 652 635 
E antonia.silvestri@TLTsolicitors.com
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Sectors, parties and 
completion arrangements



Back to contents 5

TLT deals – sectors

Pre-COVID 

Automotive
Construction

Digital
Financial Services

Healthcare
Housing

Retail & Consumer Goods
Others (including packaging
distribution and compliance 

(particularly for the retail sector), 
chemicals and removal services)

10%

17%

13.5%

13.5%

20%

3%

20%

3%

Post-COVID
Digital

Education
Professional services

Retail & Consumer Goods

25%

12.5%

50%

12.5%

• In the lead up to the COVID-19 pandemic in the UK in 
March 2020, our M&A activity captured a broad range of 
sectors and reflected TLT’s sector strengths, particularly 
in Construction, Digital and Retail & Consumer Goods. 

• With the first UK Government lockdown, we saw existing 
or anticipated transactions delaying for a few weeks 
as businesses sought to get their houses in order. Deal 
activity then returned and, not surprisingly, we have seen 
high levels of M&A in the technology space. 

• What may be more surprising is the deal activity in the 
Retail & Consumer Goods sector – while many brick and 
mortar retailers have been forced to close for prolonged 
periods, those retailers with a significant online presence 
have prospered, as have businesses offering online 
experiences (like gaming). Our clients have also seen 
opportunities to expand through bolt-on acquisitions, 
for example Boohoo’s acquisition of the brand assets, 
ecommerce and website operations of Debenhams, 
Wallis, Burton and Dorothy Perkins.

• Those businesses operating in healthcare, 
pharmaceuticals, providing an online offering (e.g. 
e-learning) or with a sustainability agenda will continue 
to do well and we expect other sectors to begin a return 
to “normality” this year with the roll out of the UK’s 
vaccination programme.
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TLT deals – involving private equity element

Post-COVIDPre-COVID 2019/2020 2018 

17%

25%

75%

21%

83%

Yes
No

79%

• Our pre-pandemic M&A activity involving a private equity 
element continued to reflect a drop from previous years 
(17% involved PE in the two year period up to March 2020 
compared to 21% in our 2018 Market Monitor analysis). 
Perhaps reflective of a resurgence of buy and build 
programmes by corporates.

• We have seen PE involvement increasing however over 
the past 12 months, which may be due to reduced 
competition for opportunities which trade (in the 
uncertainty of the pandemic) was unable to follow.
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TLT deals – involving overseas entities

27% 12.5%
Post-COVIDPre-COVID

• The UK’s recent transition out of the EU, coupled 
with the COVID-19 pandemic, is likely to account for 
the marked reduction (27% down to 12.5%) in M&A 
deal activity involving an overseas buyer or seller. As 
everything settles, we anticipate renewed confidence in 
inward investment in the UK market by foreign investors.

• We expect the UK to continue to be a strategic launch 
point for overseas corporates who want to expand into 
Europe, especially those based in the USA, Canada and 
India, who still see the UK as the gateway into Europe. 
We are well positioned to provide strategic advice 
to overseas clients who are looking to extend their 
relationships and presence with pan-European M&A. 
Our expertise in this area has been enhanced by us 
having entered into strategic alliances in 2020 with both 
Netherlands and Belgium law firms, Holla Advocaten and 
GSJ Advocaten.

• With the introduction of the National Security and 
Investment Act, we are seeing more enquiries about 
how the NSI notification regime will affect foreign 
investments in to the UK. Foreign investors will need 
to consider its impact on transaction timelines, deal 
feasibility and negotiations on contractual conditions 
to completion.
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TLT deals – was there a gap between exchange and completion?

0% Post-COVID 
statistics

10% Pre-COVID 
statistics

12%2018
3%2016

percentage of deals surveyed which  
included a split exchange and completion

• 10% of our pre-pandemic deal sample involved a split 
exchange and completion, consistent with 12% in 
our 2018 deal sample. Circumstances requiring a gap 
included FCA and Dutch regulator approval, Competition 
and Markets Authority approval and time to facilitate 
acquisition funding arrangements.

• Since March 2020, all of the transactions sampled have 
completed on a simultaneous basis. This is almost 
certainly reflective of the sectors in which our most 
recent sample fell – with no Financial Services regulatory 
approvals being required. 

• Historically, unless there has been a clear reason for 
splitting exchange and completion, the parties to our 
transactions have strongly desired the certainty of 
a simultaneous exchange and completion. After the 
pandemic began, the M&A market anticipated seeing 
more material adverse change (MAC) clauses giving a 
buyer flexibility to walk away but we haven’t seen this on 
our transactions. MAC clauses are difficult to negotiate 
and draft and likely to be contentious. Where there 
is much interest in a set of assets or target business, 
requiring a MAC clause is unlikely to be competitive.

• One thing we may see is extended deadlines for 
regulatory approvals, particularly if administrative 
backlogs have been created by the pandemic and where 
state scrutiny is increasing, for example under the UK’s 
National Security and Investment Act.
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Pricing mechanisms
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Pricing mechanisms – completion accounts or locked box?

23%

7%

37%
33% Pre-COVID

Completion accounts
Locked box

 1 Hybrid completion accounts
and locked box

None of the above
(“fixed price” deals)

37.5%

50%

12.5%

Post-COVID
Completion accounts

Locked box
Hybrid completion accounts

and locked box (0%)

None of the above
(“fixed price” deals)

1 By way of explanation, the hybrid approach typically involves completion 
accounts being prepared for the month end before completion, with 
these then becoming the ‘locked box’ accounts for the period to 
completion (with customary leakage protection).

• Many businesses will have seen significant changes in 
their financial position, whether in the short or long-term, 
as a result of the COVID-19 pandemic. Some businesses 
have experienced accelerated jumps in their revenue 
and performance and others, especially those directly 
impacted by the every-changing restrictions imposed by 
the UK government, have experienced a downturn.

• This makes agreeing the valuation of those businesses 
very difficult. Using a pricing mechanism (coupled 
with earn-outs, retentions and deferred consideration) 
has understandably become a greater consideration 
for buyers. Deals involving a pricing mechanism have 
increased from 67% to 87.5% across our pre- and post-
pandemic deal sample.

• Completion accounts remain the predominant pricing 
mechanism and, anticipating a buyer’s market, we expect 
this to continue as it allows post-completion assessments 
which a locked box does not. However, this still isn’t a 
certain valuation solution – the parties will still need to 
agree what target working capital looks like.
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Completion accounts – who prepared the first draft?

SellerBuyer

78%

61%63%

22%

39%
37%

Post-COVID
Pre-COVID 2019/2020
2018
2016
2014

45%

25%

55%

75%

• Historically, we have seen a buyer’s preference to prepare 
the first draft completion accounts – giving them an 
opportunity to investigate the acquired business and lead 
any pricing negotiation which may follow.

• However both pre- and post- pandemic deal samples 
are showing a shift in this approach. This may reflect a 
seller’s market in the lead up to March 2020 but, since 
then, we suspect it reflects agreement that a seller is 
better placed to prepare draft accounts for a business 
impacted by the COVID-19 pandemic.
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Completion accounts – what was tested?

9%

82%

Pre-COVID
Cash free/debt free

(assuming normalised 
level of working capital)

Net assets
Other

9%

Those of our post-COVID deals 
involving completion accounts, 

tested working capital levels only.

• Transactions testing working capital (on a cash/debt free 
basis) continue to be most popular (increasing from 78% 
in our 2018 deal sample to 81% in 2020 and 100% since 
the COVID-19 pandemic began).

• Deals testing net assets have certainly reduced over time 
and were not seen in our post-pandemic deal sample.
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Deferred consideration – was there any?

Post-COVIDPre-COVID 2019/2020 2018 

40%
36%

64%

37.5%

60%

Yes
No

62.5%

• The use of deferred consideration in pricing structures 
has remained fairly consistent across our pre- and 
post- pandemic transactions (and mirrors our findings 
in 2018 – 36% of the deals then sampled included 
deferred consideration). It remains an important tool 
in pricing negotiations and buyers are likely to continue 
seeking deferred payment, even where payment is not 
conditional on anything other than time passing.

• Over the past 12 months, the consideration deferred has 
ranged from 15% to 33% of the total purchase price. In 
the two year period before this (i.e. pre-pandemic), we 
saw three transactions with such consideration exceeding 
45% of the total purchase price but there were very 
deal-specific reasons for this. On the other transactions 
analysed, the deferred consideration always fell below 
20% of the total purchase price.

• Note that contingent or earn-out consideration has been 
excluded for the purpose of this particular analysis, so 
this data shows deals where there was an element of 
“vendor finance”.



Back to contents 14

Purchase price retentions
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Purchase price – was there a retention?

Post-COVIDPre-COVID 2019/202020182016

20%

54%

46%

37.5%

13%

Yes
No

80%

87%

62.5%

• The number of deals involving a retention has increased 
over the past 12 months, indicative of a greater 
requirement for “hold-back” as security for claims. It also 
dovetails with the increase in deals involving completion 
accounts, as a retention was often made to cover 
completion accounts adjustments.

• A retention for this purpose is a portion of the 
consideration paid by the buyer into a specific escrow or 
retention fund at completion.
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Retention – size relative to price

67%

25%

28.5%

33%

75%

28.5%

Less than 5% of consideration

5%–9.99% of consideration

10%–14.99% of consideration

15%–20% of consideration

2018
Pre-COVID 2019/2020
Post-COVID

0%

28.5%

0%

14.5%

0%

0%

• Retentions of up to 10% of the purchase price are 
currently most common and it is unusual to see 
retentions of a greater amount, especially where they run 
alongside an earn-out or “vendor finance” (see earlier 
deferred consideration commentary).

• Over the past 12 months we have seen a jump in the 
amount retained, however, reflecting uncertainties 
perhaps about a target’s financial and trading position. 
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Retention – what did it cover?

completion adjustments only any claims under the purchase
agreement (capturing completion
accounts, warranty and indemnity

breaches and claims under
the tax covenant)

33.3%
COVERED

33.3%
COVERED

the risk of a key contract
being terminated

33.3%
COVERED

50% (pre-COVID analysis) 25% (pre-COVID analysis)

0% (balancing 25% of pre-COVID
deal sample had retentions
tied to a fixed time period)

Post-COVID• Retentions are often included where completion 
accounts are involved, to cover any adjustments 
arising, and this continues but we are also seeing 
broader retentions for any claims arising the purchase 
agreement. Not only claims for breach of warranties and 
under the tax covenant but also in respect of specific 
indemnities and termination or non-renewal of key 
contracts or permits. 

• Buyers are looking for very clear routes for 
compensation should changing market conditions 
and government restrictions over the past 12 
months unexpectedly go to value. They may be less 
comfortable taking credit risk on the warranties and 
indemnities (even when buying from a corporate rather 
than private individuals). 
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Retention – time period

More than
24 months 

19–24 months 13–18 months 7–12 months 0–6 monthsUntil completion
accounts finalised

0%

50%

33.3%33.3%33.3%

Pre-COVID 2019/2020
Post-COVID

0% 0%

25%

0% 0%

25%

0%

• Retention time periods now seem to vary more greatly 
across transactions, depending on the buyer’s concerns 
and different approaches across sectors. It is hard to 
identify a specific trend here when much will depend 
on the nature of the target’s business, the credit risk 
associated with the seller(s) and the strength of each 
party’s bargaining position.

• We may be seeing a slight shift away from periods 
specifically ending on finalisation of the completion 
accounts. Instead, referencing a specific date which is 
longer and co-terminous with the non-tax warranties or 
specific indemnities.

• Where there is a large number of sellers, they may see a 
longer retention period as beneficial – ensuring that no 
individual “clawback” is needed should a SPA claim arise.
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Earn-out arrangements
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Earn-out – was an earn-out used?

17%

50%

Yes

73%

23%

62.5%

42%

77%

37.5%

58%

27%

Post-COVID
 Pre-COVID 2019/2020

2018
2016

No

• Market uncertainty and ever-changing government 
restrictions have inevitably led to differences in pricing 
expectations from each party’s perspective. For 
those businesses who have seen accelerated growth 
due, in large part, to the pandemic, a buyer will be 
concerned about paying too much. Conversely, for 
businesses who have struggled with a negative impact 
of COVID-19, buyers are still waiting for EBITDA and 
pricing to stabilise. 

• Unsurprisingly, therefore, there has been an uptake in 
the use of earn-outs over the past 12 months. These 
allow a base price paid on completion to be enhanced in 
the future by reference to the financial performance of 
the business post-completion.

• However, this works the other way too with sellers now 
seeking security from a buyer for its post-completion 
payment obligations. We have seen an increase in 
requests for parent company guarantees.



Back to contents 21

Earn-out – what did it test?
14%

86%

Pre-COVID
Turnover (0%)

EBITDA/Profit
Revenue from certain 

products/services
Other KPI (0%)

33%

67%

Post-COVID
Turnover (0%)

EBITDA/Profit
Revenue from certain 

products/services
Other KPI (0%)

• EBITDA or a similar measure of profit continues to be 
the most common metric for earn-out calculations. 
Over the past 12 months, a multiple of “EBITDAC” has 
developed as a valuation standard, where “C” represents 
the COVID-impact on the business. Trying to assess the 
COVID-impact is contentious. Targets need to be able 
to articulate how COVID has impacted, and is likely to 
impact, their business.

• We have, however, also seen an increase in earn-outs 
based on revenue from certain products/services. This 
is likely due to specific service/product lines being key to 
the deal rationale.

• Other KPI targets (usually non-financial) have 
reduced down to zero in our deal samples since 2018. 
Practically they can be difficult to test and are more 
subjective. In the current environment, we expect both 
sellers and buyers to want any earn-out to be based 
on financial targets.
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Earn-out – time period

0%

33.3%

50%

29%

0%

Less than 
12 months

1 year to
23 months

2 years 3 years 4 years 5 years

14%

0%

14%

33.3%

43%

0% 0%

33.3%

Pre-COVID 2019/2020 
Post-COVID 

• Earn-out periods seem to be lengthening, with most 
running to three years or beyond. In part, this may be due 
to sellers wanting an extended opportunity to respond to 
current market conditions and allow the target business 
to return to a “normal” pre-COVID environment. It also 
allows the target business to respond to any issues 
arising from the UK’s transition out of the EU.

• There are difficulties, however, with this approach which 
requires long-term forecasting and may be affected by 
future political change.
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Earn-out – size relative to price

29%

14%

Pre-COVID
6%–10%

11%–20%
21%–30% (0%)

Above 30%
Unspecified sum

43%

14%

67%

33%

Post-COVID
6%–10%

11%–20% (0%)

21%–30% (0%)

Above 30% (0%)

Unspecified sum

• There has been a noticeable increase in the number of 
earn-outs which are unspecified as to value, by which 
we mean no specific amount or cap was contractually 
agreed. This clearly has risks for both sides but reflects 
the uncertainty around current financial valuations and 
perhaps an acceptance by both parties that the value 
can only truly be known by looking at the actual future 
performance data. 

• Note that transactions involving UK premium listed 
companies (or their subsidiary undertakings) potentially 
fall within the remit of the significant transaction regime 
under the Listing Rules. One of the “class” tests applied 
looks at the consideration payable, which becomes 
problematic where uncapped consideration is involved. In 
such scenarios, we see the earn-out consideration being 
subject to a maximum.

• What becomes more difficult with longer earn-out 
periods and unspecified earn-out amounts, is the 
contractual protection for a seller who will want as much 
control as possible over the target’s activities during 
the relevant period. In practice, they will want an active 
role in the business going forwards to protect their 
future consideration. In reverse, a buyer will not want 
to be restricted in its future activities and may want to 
synergise the target’s activities and functions across 
its wider group. Keeping track of the earnings/profits/
revenue attributable to a target business forming part 
of a much wider commercial group can be difficult and 
contentious over a long period. 

• We would usually expect earn-outs of between 10–20% 
of deal value, providing a meaningful incentive for sellers 
whilst also ensuring they are not overly exposed to 
future performance
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Seller limitations on liability
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Liability – cap as percentage of purchase price

3.4%

Pre-COVID
Over 100% 

100%
50-100% 

0-49% 

70%

13.3%

13.3%

50%

Post-COVID
Over 100% (0%) 

100%
50-100% 

0-49% 

12.5%

37.5%

• 100% of the purchase price (including any upwards 
adjustment, deferred or earn-out consideration received 
from time to time) is consistently the most common 
liability cap. 

• We have, however, seen an increase in much lower 
liability caps (falling below 50%) which dovetails with the 
more frequent use of warranty and indemnity insurance. 
A buyer taking out such insurance will look to the seller 
only for cover not provided by the policy.

• Transactions with a “greater than 100%” cap are unusual 
and reflective of very bespoke terms (often linking 
through to other related transactions).
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Liability – aggregate claims threshold/basket (% of deal value)

40%

20%

13% 13%

Up to 0.5% More than
0.5% to 1% 

More than 
1% to 1.5% 

More than
1.5% to 2% 

More than
2% to 2.5% 

More than
15% 

0%

7%

50%

17%

3% 3%

7%

71%

14.5% 14.5%

0% 0%

Pre-COVID 2019/2020 
Post-COVID 

• Most “baskets” are now being agreed in the region of 
up to 1% of deal value, which is slightly lower than the 
thresholds we have seen in our historic market monitor 
reports and perhaps indicative of a buyer’s market.

• For those deals with thresholds falling below 0.5%, this 
relates either to transactions involving warranty and 
indemnity insurance (so the sellers are on the hook 
for limited claims) or bespoke agreements where only 
fundamental warranties (as to title and ownership) were 
given and liability was therefore uncapped.
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Liability – limitation period for  
non-tax warranty claims

37%Pre-COVID
12 months (0%) 
13–18 months 
19–24 months 

More than 24 months 
Unlimited period  

40%

13%

10%

12.5%

Post-COVID
12 months 

13 – 18 months 
19 – 24 months 

More than 24 months 
Unlimited period (0%)  

12.5%

37.5%37.5%

• Non-tax warranty claim periods extending beyond two 
years remain a rarity. Those transactions involving an 
unlimited period were ones where only fundamental 
warranties were given and the buyer required 
indefinite protection.

• Generally, buyers continue to insist upon at least 
one full year’s accounts being prepared following 
completion, before any non-tax warranties “expire”.



Back to contents 28

Liability – limitation period for tax claims

83%

Pre-COVID
7 years
6 years

Unlimited 

3%
4%

75%

Post-COVID
7 years
6 years
4 years 

12.5%

12.5%

• Seven years continues to be the most popular limitation 
period for tax claims – reducing only slightly from 83% 
pre-pandemic to 75% now.

• Those transactions noted as “Unlimited” either had an 
unlimited tax claim period or only involved the giving of 
fundamental warranties (as to title and ownership), both 
of which are very unusual and not reflective of the wider 
commercial market.
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Liability – joint and several or several liability

77%

Pre-COVID
Joint and several
Several liability

Single seller 

10%

13%

63%

Post-COVID
Joint and several
Several liability

Single seller 

25%

12%

• Buyers are unwilling to accept credit risk on individual 
sellers which could prejudice their ability to seek recovery. 
So where more than one seller is involved in a transaction, 
their liability is usually on a joint and several basis.

• An increase in several liability might be surprising but 
reflects a seller’s more limited exposure in the relevant 
transactions, due to warranty and indemnity insurance 
cover and/or greater retentions.

• Historically we have seen sellers having liability on a 
“several and proportionate” basis but not in our current 
deal samples (stretching from July 2018 to February 2021).



Back to contents 30

Liability – contractual right of set-off
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Post-COVID
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12.5% Completion accounts payment 

Deferred consideration 

Earn-out payment

Other amounts due under the
SPA (e.g. specific warranty
and indemnity payments)

12.5%

Reason for
set-o�?

• We have seen an overall rise in contractual rights of  
set off over the past four years (64% in 2018, 57%  
pre-pandemic and 75% since the pandemic began). 

• They are clearly an important tool in the current climate, 
particularly where we are seeing greater use of post-
completion pricing adjustments and deferred/”future 
performance” consideration against which claims can be 
set off.
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Liability | W&I insurance used?
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• Warranty and indemnity insurance was used in 25% 
of our post-pandemic deal sample and 13% of our 
pre-pandemic deal sample (continuing an “increasing 
popularity” theme identified in our previous M&A Market 
Monitor reports).

• An increase in the use of such insurance may be for 
the “usual” reasons (such as sellers seeking a “clean” 
exit” and buyers wanting to limit exposure in the event 
of a claim against individual sellers) but could reflect 
uncertainty in market conditions and competition 
between brokers/underwriters where there has been 
limited M&A.

• We have seen the M&A insurance market adapting to 
the pandemic market, for example by offering cover for 
“new” warranty breaches occurring between exchange 
and completion, insuring warranties on an indemnity 
basis and developing distressed sale insurance solutions. 
This helps to create a greater pool of buyers.

• For some sectors (such as bricks and mortar retail) it can 
be harder to M&A insure in the current climate. 

• All of the W&I policies obtained on our transactions 
were buy-side policies. This does not necessarily mean, 
however, that buyers alone look to W&I cover, or that 
they solely fund it. Sellers often instigate the use of 
W&I cover – the fact that policies are usually taken out 
in a buyer’s name simply reflects the more streamlined 
process this creates should a claim arise i.e. the buyer 
goes straight to the insurance, rather than claiming 
against the sellers (who then seek recompense from a 
sell-side insurance policy).
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Liability – data room – due diligence documents generally disclosed?

• Over the past 12 months we have seen a move away 
from general disclosure of the contents of a data room 
against each of the warranties in the SPA. General 
disclosure was seen on only 38% of our post-pandemic 
deals, compared with 70% of our pre-pandemic deals.

• This may be illustrative of buyers, in the current 
unpredictable market, wanting to pin down with even 
greater certainty what is being disclosed against a 
seller’s contractual promises, as this will clearly go to 
price. It may also tie in with “internationalisation” of 
terms, particularly the influence of the US with buy-side 
resistance to such broad disclosures.

• Even without the involvement of warranty and indemnity 
insurance, we are seeing even more extensive due 
diligence on target businesses. Where time allows, sellers 
would be wise to “due diligence” their businesses before 
beginning a sale process, so that any issues identified can 
be resolved in good time to avoid them impacting price.

• DD areas of particular interest following the start of the 
pandemic include:

 – Customer and supplier contracts (can they be 
fulfilled/terminated by the target/third party?);

 – Use of government financial support;

 – Remote working (from a health and safety and IT 
perspective particularly); and

 – What the target has done to prepare for the future.

38% 
70%

General disclosure was seen on

Post-COVID 
deals
Pre-COVID 
deals
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Restrictive covenants
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Restrictive covenants | were they provided?

Restrictive
covenants 
were provided 
in 100% of our 
post-pandemic 
deals surveyed

• Restrictive covenants are always a key element of 
the parties’ negotiations and were captured in all of 
the post-COVID deals sampled, and the vast majority 
(73%) of those closing pre-COVID. They focused mainly 
on restrictions against competition, branding and 
approaching/contracting a target’s employees, suppliers 
and customers.

• Covenants not being imposed in 27% of our pre-COVID 
deal sample is reflective of the specific circumstances 
of those transactions, particularly where seller(s) 
retained competing businesses and it was agreed to be 
unreasonable to impose restrictions.
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Restrictive covenants – duration
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• In both our pre-COVID and post-COVID deal samples, the 
vast majority of the restrictions ran for three years, with 
a shorter period of two years not being uncommon. 

• A transaction which completed in Summer 2020 
contained covenants lasting for an unusually long period 
(closer to four years), which allowed for a period of time 
following receipt of the last capital payment at the end 
of an earn out period (at 36 months). This highlights 
how important it is to view covenants in context so they 
are proportionate and defensible, and are not viewed as 
anti-competitive.
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Anti-embarrassment provisions
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Anti-embarrassment provisions

• Over the past 12 months, we have received more and 
more client queries about anti-embarrassment provisions. 

• Although talked about in principle, they are difficult to 
agree in practice and tend to be more common where a 
transaction is not on arms’ length terms and the target 
is not being actively marketed (e.g. where a departing 
shareholder is being bought out).

• With an arms’ length traditional M&A transaction, the 
parties more often seek to address anti-embarrassment 
concerns through a renegotiation of pricing terms (e.g. 
through an earn-out).

• Our deal sample has not involved an anti-embarrassment 
provision (save for one transaction which triggered an 
anti-embarrassment payment to former shareholders) but 
we do expect this to be considered more frequently in the 
current market – as parties seek to address fluctuations 
in a target’s financial position and bridge valuation 
expectations. Care needs to be taken to ensure everyone is 
very clear as to the future calculation mechanism and how 
any resulting capital payment will be made.
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Key themes and looking to the future
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Conclusion – Key themes and looking to the future

As ever, much depends on the circumstances 
…. but themes emerging are:

Valuations
A common issue for both buyers and sellers is the impact the 
last 12 months has had on valuations. It is extremely difficult 
to obtain meaningful and supported valuations on many 
businesses right now. Most companies, unless you are in a 
sector that has boomed since the pandemic e.g. healthcare 
or certain technology, will have undoubtedly had their 
trading performance affected. 

Most sellers’ pricing aspirations are still relatively high, 
following a buoyant M&A market which saw sellers regularly 
driving price. However buyers and, even more importantly, 
their funders are now mindful of the major economic 
uncertainty. As a consequence, we have seen a number of 
deals change shape – whether it be that real property is 
excluded from the sale, so that prices are lower and funders 
less exposed; or the purchase price less front loaded with 
more earn-outs and deferred payments. All of these things 
are indicators that we may be transitioning from a seller’s to 
a buyer’s market.

Anti-embarrassment provisions
Although we have received more enquiries about anti-
embarrassment provisions over the past 12 months, parties 
have generally looked to address valuation concerns through 
a renegotiation of pricing terms (e.g. through an earn-out).

Due diligence
Buyers are carrying out more extensive due diligence on 
target businesses, and warranty and indemnity insurers 
are adopting the same approach. They want to know how 
a business has been affected by the pandemic, how it has 
responded (including steps to mitigate the impact) and how 
it has prepared for the future.

There seems to have been a move away from general disclosure 
of data rooms against SPA warranties. Instead both buyers 
and insurers want to look carefully through every disclosure 
and ensure they are as specific and clear as possible. 

Where time allows, sellers should “due diligence” their 
businesses before beginning a sale process, so that any 
issues identified can be resolved in good time to avoid an 
impact on price.

Virtual deals
M&A activity has had to go “virtual” over the past 12 months, 
with negotiations by video, signings through electronic 
signature software and online filings and stamping. In practice 
this will not continue indefinitely; as soon as it is safe to do so 
buyers will want to meet sellers, and private equity houses 
will want to meet their management teams, face-to-face. 
However, the last 12 months have shown that M&A can adapt 
and those involved can work creatively to ensure continuing 
personal interactions. 

Capital Gains Tax (CGT)
Another key driver of activity (and in turn price) has been the 
anticipated changes in the CGT rate and possible abolition 
of entrepreneurs’ relief (recently renamed business asset 
disposal relief). 

Currently, many sellers rely on business asset disposal relief 
to benefit from a very favourable 10% CGT rate when selling 
their shares. However, the UK government has made it clear 
that there will be changes to this relief. Most commentators 
are anticipating either an abolition of the favorable tax rate 
or a significant reduction in the benefit or eligibility criteria. 
On top of this, many have been expecting an increase in the 
“standard” CGT rates (which currently have a top rate of 20%).

Surprisingly, none of these changes was formally announced 
in the March budget. There is, however, an expectation that a 
consultation on CGT will be launched on 23 March 2021, the 
new so called “tax day” – with a view to tax changes being 
introduced later down the line. This may result in sellers 
flooding the market to try and sell before any likely changes. 
This whole situation could be an important stimulus to the 
economy as we emerge from the grip of COVID

An increase in the CGT rate may also mean that sales to 
Employee Ownership Trusts become more prevalent, as no 
CGT is charged on the sale as long as prescribed conditions 
are satisfied. 

A buyer’s market?
Much is suggesting that we are heading this way. Our 
transactions are involving more deferred and performance-
related consideration, bridging gaps in valuation 
expectations. And sellers are agreeing to greater exposure 
(through lower warranty claim “baskets”) and contractual 
set off against future consideration. In turn, warranty and 
indemnity insurers have been supporting M&A by creating 
more adaptable policies to enhance the pool of buyers. 
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