
 

 

Corporate Insolvency and Governance Act 2020 

The Corporate Insolvency and Governance Act 2020 (the Act) introduces new alternatives to the 
formal insolvency process, to increase the possibility of rescuing companies in financial distress. 

Trustees of defined benefit (DB) pension schemes should understand the new moratorium and 
restructuring plan introduced by the Act. In particular, deficit recovery contributions would fall within 
the contribution holiday for any moratorium which was put in place. Trustees must be vigilant to 
ensure that members’ benefits remain protected and that scheme funding is not impacted.  

What is the new moratorium? 

The moratorium aims to allow companies in financial difficulties some breathing room, to try and 
continue as a going concern. The new moratorium can either be agreed by the directors or where 
there is an ongoing winding up petition, via a court application. The process will be overseen by an 
insolvency practitioner acting as a monitor checking whether the company can be rescued as a going 
concern or, if not, initiating a formal insolvency process. 

The moratorium provides a company with a payment holiday for most debts including any debts over 
£5,000 or 1% of the total unsecured debts without the consent of the monitor. There are also 
restrictions on the crystallisation of floating charges in this period, which trustees may have in place.    

Once granted, the moratorium will last for up to 40 business days without the need for court or creditor 
consent. The directors are able to extend this for up to 12 months should they receive either creditor 
consent or court approval.  

How will this impact deficit reduction contributions?  

When a sponsoring employer is in a moratorium period, the trustees, as creditors of the sponsoring 
employer, will be given written notice of it. Our view is that any deficit repair contributions due within 
this period under a schedule of contributions will benefit from the payment holiday and cannot be 
enforced by the trustees. This may have significant impact for DB pension schemes which we 
consider below.  

Scheme rules implications 

Although the payment holiday is permitted under the Act, this will not change the position under the 
scheme rules. Non-payment under a schedule of contributions may be an event which triggers the 
winding up of the scheme and the associated section 75 debt for the sponsoring employer.  

This may significantly hinder the attempts to rescue the business as a going concern, undermining the 
purpose of the moratorium. Trustees should consider whether scheme rules should be amended to 
allow such a suspension. 

Cash flow considerations 

Even if the non-payment of contributions does not result in a winding up, it may have a significant 
impact for a DB scheme’s cash flow. If the scheme is relying on employer contributions in order to 
meet short term cash requirements, the trustees will need to consider how, in the absence on these 
contributions, they will meet current demand. 



 

 

Trustees should consider whether it will be necessary to realise assets to allow more liquidity to meet 
pension payments, or whether they can draw on other guarantee or credit facilities to meet this 
obligation.  

In making this decision trustees will need to balance the long-term interest of scheme members, with 
short term cash requirements.      

Pension Protection Fund (PPF) position 

A sponsoring employer entering into either a moratorium or a restructuring plan, is not a qualifying 
insolvency event for PPF purposes, so will not trigger an assessment on eligibility for PPF entry 
should a sponsoring employer enter either process. However, trustees should consider whether these 
events would trigger any existing security arrangements with the sponsoring employer or trigger the 
winding up of the scheme under the scheme rules. 

Trustees will remain liable for all benefits to be paid from the scheme’s assets throughout the new 
moratorium period. There could, however, be an issue where the moratorium lasts for a significant 
period. Where this happens, there will be lower levels of contributions continuing into the scheme, 
especially closed schemes, which could reduce the funding level of the scheme.  

Trustees will want to consider how to manage this risk. Taking advice and receiving regular updates 
on the funding position will be vital to ensure trustees can effectively manage this potentially 
challenging area.  

Restructuring plan 

In addition to the new moratorium, the Act also introduces a new court sanctioned restructuring plan, 
which will bind a company’s creditors without their consent. If a sponsoring employer is encountering 
financial difficulties which are likely to impact its ability to carry on business as a going concern, they 
are able, with the support of 75% of the creditors by value, to apply to court to have a restructuring 
plan sanctioned. Even if trustees do not agree, if the plan is sanctioned by the court, they will be 
bound by it. This is known colloquially as a “cram down”.  

This may again present a new set of challenges for DB pension scheme trustees, which will need to 
be considered as part of any discussion by trustees regarding such proposals. Again, this is not an 
insolvency event for PPF assessment, therefore the trustees will need to consider what impact this will 
have on the ongoing funding position. 

Conflicted trustees  

As a creditor of the sponsoring employer, DB scheme trustees will be entitled to make representations 
to the court and vote on any proposed restructuring plan made by the directors of the sponsoring 
employer. This could cause issues for any employer-nominated trustee, but especially directors of a 
sponsoring employer, as they are likely to be in a position of conflict between these two roles.  

DB trustee boards will need to consider how these conflicts can be managed, and ensure that the 
board is able to continue to make decisions despite the conflicted trustees. The trustees may also 
wish to consider whether they will have the appropriate information and expertise, without the 
conflicted trustees, to vote on the proposal. It will be important for the trustees to engage effectively 
with the sponsoring employer to ensure that the pension scheme is treated fairly. 

PPF and Regulator Power 

The Act provides that both the Pensions Regulator and PPF should be sent notifications of the start of 
a moratorium, an extension or termination of a moratorium or any proposed restructuring plan, which 
is likely to increase scrutiny on trustees if the sponsoring employer enters such an arrangement.  

Trustees will need to be prepared for this scrutiny as the Regulator and the PPF are likely to be keen 
to be involved alongside the trustees at an early stage. The Regulator is also able to exercise the 
power of the trustees to challenge a moratorium. This can be done where the director’s or monitor’s 
conduct has or may cause harm to the applicant.  
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Regulations made under the Act allow the PPF to exercise the creditor rights of trustees in certain 
circumstances in relation to both the moratorium and restructuring plan. These allow the PPF to 
intervene as a creditor to protect its interests. Where the PPF exercises these creditor rights, they 
must consult with the trustees of that scheme. Trustees will therefore need to be prepared for 
increasing regulator attention, if their sponsoring employer enters one of the new processes. 

Next steps 

The Act introduces a number of measures which could have a significant impact on DB schemes if a 
sponsoring employer is in financial difficulties, even if a rescue plan works.  

Trustee actions: 

 If the scheme has security to support the employer’s covenant, review any events which 
trigger the ability to enforce it.  As the moratorium or restructuring plan are new procedures 
these are unlikely to be triggering events under the security. Consider seeking amendments to 
the security documents; 

 Seek agreement from the employer to consult the trustees at an early stage in relation to any 
moratorium or restructuring plan;  

 Seek legal advice if a moratorium or restructuring plan is put in place, to understand the 
impact on member benefits and scheme funding and to understand the implication on the 
sponsor’s position and their rights; 

 Closely monitor the sponsor’s covenant strength and obtain more regular reports on the 
employer’s financial performance; 

 Consider the impact of any proposals on current or future cash flow; and 

 Prepare for engagement with the Regulator and PPF if a moratorium or restructuring plan is 
put in place. 
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